COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD

LEO LAKE, III v, CCMMISSIONER OF REVENUE
Docket Nos.: C318269, C321930 Promulgated:
C322253, C328855 June 21, 2017

These are appeals filed under the formal prdcedure
pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the
refusal of the appellee, the Commissioner of Revenue
{(“Commissioner”), to abate income taxes asseésed, against
the appéllant, Lec Lake, III, and his.spouse for the tax
years 2007 through 2013 (“tax years at issue”).

‘Commissioner Good héard, these appeals. Chairman
Hammond and Commissioners Scharaffa; Rose, and Chmielinski
joined her in the decisions for the appellee.

These findings of fact and report are made pursuant to
the_ appellant’s requests under G.L. c. 58A, § 13 and 831

CMR 1.32.
Leo Lake, II1, pro se, for the appellant.

Kevin M. Daly, Esq. and Roger H. Randall, Esg. for the
appellee. '
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FINDINGS.OF FACT AND REPORT

On the basis of the testimony and exhibits offered
into evideﬁce at the hearings of these appeals, the
Appellate Tax Board.(“Board”) ﬁadg the_following findings
cf factf | |

The appellantr énd his spouse{ Stacy Lake (together,
the “Lakes”) timely filed a\j@inﬁ MaSsaﬁhusettS Resident
Income Tax Return, Form 1, for each of the tax Yeafs at
issue (“Returhs”}. The Retu#ns reflected vsﬁbstantial
unreimbursed employee business expehses dlaimed on Schedule
Y, bﬁsiness expenSes‘ claimed on Schedule c, and
medical/dental expenses. Bésed on a review of the Returné,
thé Commissioner initiated and conducted audits, ultimately
issuing assessﬁents to the Lakes for the tax years at
.issue.'The following ‘table illustrates income reported by

the Lakes for the tax years at issue and the expenée

deductions that were disallowed by the Commissidner.

Tax Wages | Employee Schedule C | Schedule C | Med. /Dent.
Year : Expenses Income . Expenses Expenses
2007 583,307 526,899 -0- -0- $14,278
2008 | 117,364 |$41,266 | $2,054 $2,054 $75,261
20059 564,876 7$58,965 $15,475 53,056 $24,853
2010 185,712 543,785 $16,856 $75,212 $71,965
2011 $102,422 .| 538,768 $24,948 $71,458 $27,041
2012 §213,311 §35,808 §27,296 $170,709 §22,428
2013 $134,955 | 524,648 $32,543 | 5116, 488 $16,042
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All relevant jurisdictional‘ documents; including
Notices of Intent to Assess, Noticesr of Assessment and
Notices of Bbatement Determination, as well as Applications
for Abatement, Forms CA-6, and Petitions before the BRoard,
were issued cr filedltimely. Based ‘on the foregoing, the
Board found and ruled that it had jurisdiction.to hear and
decide these appeals.

| The appeals‘were.héard during two hearings; the first
was held on February 2,-2016 and addressed tax years 2007
through 2011, while the secocnd addressed tax years 2012 and
2013 and was held on April 11, 2016.

The issue presented in these appeals was whether .the
Lakeé were entitléd fo disallowed expense deductions. The
appellant’s arguments.relating to tax years 2012 and 2013
were, however, aistinct frbﬁ those}for the pricr years at
issue. ‘Thus, they are addresséa separately 1n these
findings of fact and report.

Background

During the tax vyears at issue, the appellant was
employed in a number of sales-=related poéitions, each of
which, according tc his téstimony, necessitated use of his

car and reqguired him to incur varicus expenses in

ATB 2017-200



connection with his job duties.? The appellant acknowledged
thét throughout the tax years at issue, his employérs each
had policies that provided for reimbursement of employee
expenses, bu£ asserted that his employers’ reimbursements
were not nearly eqgqual to the expeﬁses he had'incurred;

The appellant testified that the.Schedule C income and
‘ expensés at 1ssue were all related to a sﬁall business
operated by Mrs. Léke out of the basement-of their home.
The business, which was 6§erated as a sole_propriétorship
and had ﬁo.additional employees, - was called “Small ‘Singers
and Shakers” aﬁd offered music lessons to children. -

Finally, the appellant testified that his family had
incurred substantial mediéél expenées during -the tax yéars
at issue, in larger meésure because his young child had

ongolng serious medical issues.

Tax Years 2007 through 2011
As previously noted, the hearing conducted on February
2, 2016, addressed tax years 2007 through 2011.° During the

hearing, the appellant stated that he did not possess, nor

1 The Commissioner did not contest the appellant’s status as an “outside
salesperson,” a category of taxpayver entitled to deduct certain
unreimbursed employee business expenses under G.L. <. 62, § 2(d).
Consequently, that status is not addressed in these findings of fact
and report. . ]

2 At the outset of the hearing, the appellant stated that he had brought
documentation to substantiate most of the expenses at issue for tax
years 2012 and 2013, but was not fully prepared to proceed for those
years. The presiding Commissioner determined that the latter years
should be addressed in a separate hearing. ‘ .
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did he intend to pioduoe documentation to éubstantiate any
-of the disallowéd 'éxpenses. He stated' that relevant
documentatioﬁ had been destroyed in a basement fiood in his
home during the spring of 2010.° Further, he asserted that
the Department of Revenue ("DOR”} had either lost or
ignored docuﬁéntation that he had already_provided to the
DOR through his then accountant.

for’ sevefal réasons, the Board found that the
appellant’s arguments wefe simply'not credible. To Eegin,
the appellant’é claim that documents had been provided to
the DOR was unsubsténtiated._Thé appellaﬁtltestified that
his accountant “who worked on a previous issue witﬁ the
Departmeht of Revenue sent those documents [relating to
ZOOT.thfough 201C0] in multiple times.” This claim was not
corroborated by the ‘acgountant ‘or by anyl documentation
relating to the téx years a£ issue. Moreéver, thé
Commissioner presented extensive credible testimony about
procedﬁres applicable to the intake of materials submifted
by taxpayers and how thosg procedures were applied tg'the
audits invelved in.these appeals.Ain particular, documents

received by the DCR’s Audit Division are date stamped and

3 Curiously, a document submitted into evidence by the appellant
contained a description of his prior claim that documents relating to
an Internal Revenue Service audit of the Lakes for tax years 2005 and
2006 had been destroyed in a flood that preceded the flood in the
spring of 2010. '
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an exﬁlanatory entry 1s made in an vaudit log,” a
description of wvirtually every‘event.relating to a given
audit. The detailed audit logs relating to- these appeals
described requests-for documentation. issued by the DOR as - .
well as a phone 'conversation. between an auditor and the
appellant during February of 2013 in which the appellant
stated his intent to submit documentation for tax years’
2010 and 2011. The DOR’s records, however, do nct reflect
receipt o©of  any documentation.'relating to tax vyears 2007
thfough 2011. |

The Board found the appelléhtfs élaims regarding the
effects of a flood in his basement‘equally unpersuasive;
While a flood may have damaged the Lakes’ basement, its
timing in ‘the épring of 2010 would have .had no effect on
the appellant’s ability to retain and provide
contemporaneous documentation of expenses for the balance
of tax year 2010 as well as tax year 2011 for which the
appellant provided ﬁo documentation to either the DOR or
the ﬁéard. The appellant made no aftempt to &address this
fact. Moreover, the audit relating to tax years 2007 aﬁd
2008 commenced before the spring df 2010, a£ which time the
DOR requested‘documentation of the contested expenses. Yet

‘there is no credible evidence that the appellant submitted
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a single dogument to the DOR prior toc the spring of 2010.
Finaliy, the Board found it noteworthy that in the
several years between the spring of 2010 and .the hearing
before the‘Béard in February of 2016, the appellant did not
-attempt to obtain‘any.records from third partiés - suéh as
banks, insurance comﬁanies or credit card companies - to
substantiate at least a portion af thé contested expenses.
Whén asked directly by the presiding Commissioner why this
was so, the appellant proffered a variety of excuses
rangiﬁg from nc longer having Ceftain credit cards to past
employers having gone out of business.
| The aisallowed expenses claimed by the Lakes apﬁeared
~excessive on 'their face. For the tax years 2007 through
2011, the appellant, who was'entitled fto reimbursement for
expenses_fram each of his employers, claimed unreimbursed
employée expenses amounting to almest forty pe:cént of his
reported wages. Nof only did-he fail to ‘document a single
dollaf of the céntested employee expenses, but he did not
offer a coherent explanatibn of their substance or how and
Awhen they had been ‘incurred. The disallowed Schedule cC
expenses, which ‘were similarly undocumented or explained,

amounted to more than 2.5 times the income associated with
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.Mrs} Laké’s small business.?® Finally, altﬁough the
reéord indicated that the Lakes’ child had ongoing medidal
issues, no information or documentation relating fé the
contested medical expenses, which exceeded $150,00Q, was
offered by the appellaﬁt. |

In sum, the Board found and ruled that the appellant
failed fo substantiate any of the contested deductions and
thét their disallowance by the Commissioner was proper.
Moreover, taking all of the available evidence into
consideration, the Board found that the éppellant’s various
explanations ‘for his failure to provide documéntation to
sﬁbstantiaté deductions, as well as his assertion that
documents had béen submitted to the DOR, lacked credibility

and should be afforded no weight.

Tgx years 2012.and 2013

~As with tax years 2007 threcucgh 2011; fhe issue fof tax
years 2012 and 2013 was whether the Lakes were entitled tc
unreimpursed employée busiﬂess expenses, Scheduie C
business expenses,‘ and  medical/dental expenses that were

disalliowed by the Commissioner. Despite having explicitly

stated, both in testimony and evidentiary dccuments, that

? Yhe appellant posited that a portion of the Schedule C expenses
related to $60,000. of damage that resulted from the 2010 flocd. The
monetary value of the damage, however, was not substantiated, nor were
the reasons that a specified amount should be allowable against Mrs.
Lake’s Schedule C income.
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he possessed and intended to submit documentation to both
the DOR aﬁd the Board to substantiate disallowed expenses
relating to tax yeafs 2012 apd 2013, the appellant
ultimately provided none..‘5

As the April, 2016 hearing at the Board relating to
these appeals commenced, the appellant stated that he did
not inténd to sﬁbmit any documentation and that his “appeal
fwas]' strictly on the raudit process and how it was‘ not
folloWéd by the Department of Revenue.” In this regard, the
appellant’s'_arguments were twofold: he ’héd not been
affordéd, sufficient time to gaﬁher documenfation; and in
cont;avention of an informational document éublished‘by‘fhe
DOR entitled “Thg Taxpayer Bill of Rights,” there had been
no handwritten signatures oﬁ certain correspondence that
was sent to the Lakes by DOR. The Board foﬁnd that these
argumenté'lacked merit; |

On February 27, 2015 and March 13, 2015,° DOR’s Audit
Division issued written thifications‘ - of Audit
(“Notifications”) to the Lakes informing them that their

Returns for tax years 2012 and 2013 had been selected for

® Shortly before the hearing, the appellant submitted twe boxes of
documents to the Commissioner. The documents were discrganized and did
not appear to relate to specific claimed expenses. The appellant chose

- not to submit the documents into evidence.

® The latter Notification differed substantively from the first in only
one respect; it Included a request for substantiation "of a Septic
System Credit claimed by the Lakes for tax year 2013.
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audit. The Notifications contained explioif requests for
documentation to substantiate tﬁe expenses at iséue.inlthis
 appeal‘and the‘second Notification informed the Lakes thét
failure to sﬁbstantiate claimed deductions within thirty
‘days would #ésult, in their disallowance.- The appollant

respondod Tﬁ) the Notifications by letﬁe#.ﬁjl early April,
requesting an exteosioﬁ of time to provide documen£ation to
fhe DOR. The. auditor granted an extension_.until May 4,l
2015, but did not zrule out further extensions. As of May:
20%, the Lakes had provided no documentation.tc the Audit
Division and had not requested a further extensibn of time
to do so.._The auditor then determined that a Notice of
Intent to lAssess (“"NIA™) shouid. he issued to the Lakes;
‘which jjl'pertinent part would incorporate disallowance of
the expehse deducfions at issue in this,appeal; bonsistent
with this‘ détermination; the Commissioner issued an NIA
dated May 25, 2016. By its terms, the Lakes had thirty days
to rospond to the NIA. No résponso was forthcoming and the
Commiésioner, issued a Notice of Assessment on July. 13,
2015. The Board found and ruled that thio chronology was
fundamentélly sound and presented no procedural or othef
infirmity that might undermine the- validity ,of the

assessment.
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The Board found and ruled that the appellant’s
argument regardiﬁg handwrittén signatures was also without
merit. Though the record 'in this appeal did not
definitively establish whether the Notifications (onrwhi_ch
the appellant .placed emphasis) or other correspondencé
wére, in fact, hand signed, the  Board ruled that the
abseﬁce of such a signature was not dispositive. The
Notificationé,_wﬂich‘the Lakes received -and reéﬁonded to,
identified the DOR employee responsible for the audit, from
whom the éppellant sought and received an extension of time
to providé requested information. No evidence presented
indicated that the appellant was or could have been
prejudiced by the:absgnce of a hand-written signature on
the Notifications or any other correspondénce and there is
no stétutory or regulatory .requirement mandat;ng a hand-
. written signature;‘ | |

Haviﬁg found the appellant’s arguments unpersuasive, .
and lackiné substanﬁiation of any‘of the contested expense
déductidns'for tax years_2012 and 2013, the Board found éna
© ruled thét the Commissioner properly disallowed the
deductions.

Conclusion

Based on all of :the evidenCé’ in these ap?eals, the

Board found and ruled that the Lakes were not entitled to
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the contested expense deductions for the tax years at
issue. The Board’'s 'findings and rulings were -premised
primérily upon the appellant’s failure to substantiate any
of these expenses, which totaled more than $§00,000‘over
seveﬁ taxA years and represented apﬁroximately ninety
- percent of the Lakes’ reported wages and Schedule C income
during this fime. The weight of the evidence also led the
Bbard to conclude that the appellént’s &arious explanations
for his failure to substantiate the expenses and his claim
that documentatibn_ had been submittedj to the ADOR lacked
credibility. |

Based on the foregeing, the Board issued decisions for

the appellee in these appeals.-

OPINION

Massachusetts adjusted groés income inclﬁdes some but
not ~all of the deductions allowable under the Internal
Revenue Code.,G.L; c. 62, § 2(d). These “[d]educticns are
to a large extent a matter of‘legislétive grace.” Drapkin
v. Commissioner of Rex}enue, 420 Mass. 333, 343 (1995). Tt
is also well-settled that a taxpayer bears the burden of
demonstréting his or her entitlement to claim deductions
against Massachusetté incéme. See Horvitz wv. Commissioner

of Revenue, 5l MaSs. App. Ct. 386, 391-92 (2001);lsee also
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Indopco, Inc. v. Commissionmer, 503 U.S. 79, 84 (1992)
(affirming that “‘the-burden of clearly showing the right
to the claimed deduction is on the taxpayer.’”) (additionai
citatidn cmitted.)

To sustain this burden, the taxpayer must substantiate
claimed deductions. In this regazxd, the Commissiongr has
promulgated regulations, 'pﬁrsuant to whicﬁ individuals
required to file a personal income tax return must retain
suéh regofds as will enable the Commissioner to determine
the amount of tax due. 830 C.M.R. 62C.25f1(9). To meet this
obligation, fhe regulations require, generaily, that
taxpayers 'presérﬁe and -n@intain “permaﬁent 5ooks of
accounts or records, sufficiently accurate and complete to_
establish the amount of gross’income, deductions, credits
or other matters.” 83b C.M.R. 62C.25.1. Records requiréd to
be retéined by individgais éiaiming bﬁsiness deductions. on
Schedule C “must be in sufficient detail and clarity tto
delineate and suppoft each line item deducﬁed on such
Schedule C.” 830 C.M.R. 62C.25.1(9).

Once an assessment has been issued, an zappellant also
‘bears the burden of proving his or her right, as a matter
of law,' te an -abatement. See M & T Charters, Inc.
V. Commissioner of Revenue, 404 Mass. 137, 140 {18%88);

Stone v. State Tax Cammission,. 363 Mass. 64, 65-66
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(1973); see élso Staples v. Comissioher of Corps. and
- Taxation, 305 Mass. 20, 26 {1940} .

These appeals involve substantial unreimbursed
emplojzee business .expenées, Schedule C business éxpenses
and medical/dental expenses ‘cllaimed by the Lakes on their
Returns for the tax years at issue. From the time that the
first audit-relatiﬁg to these periods commenced in 2009
through the hearings of the appeals byvthe Bocard in 2616,.
the appellant failed to provide documentation to
substantiate any of the expenses at issﬁe és reqﬁired by
applicable léw.'This. failure sfahds in stark contrast to
the appellant’s written and oral statements that he
possessed and intended to provide both ‘the DOR and the
Board. with relevant docﬁmenta{:ion. Under . these
circumstahces, the Board was compelled to find and rule
that the appellant failed to sustain lhis burden of
demonstrating his right to the .claimed expense deductions
and in turh, an abatement of tax.

The-_appellant never fully addressed his failure to
substantiate 'the co.ntested deductions. Instead, for tax
years 2007 through 2011, he offefed.tenuous, ihcompleteJapd
logically inadequate explanations, 'including a flood (one
of two that occurred in relatively quick succession) that

destroyed records and a bald assertion that documentation

ATB 2017-211



for certain tax years had been submitted to the DOR on
several occasions. The evidence, on balance, led the Board
to find that the appéllant’s various asserfions were_not
credible.

For twec of the tax yeéré at issue, 2012 aﬁd 2013, fhe
appeilant, having previously stéted his intent to documént
the. disﬁuted expenses, abruptly changed course at the
hearing before the Board, arguing that he was given
insufficient time to provide decumentation and did 'nqt
receive hand-signed communications from the DOR. According -
to the appellant, either éne of these deficiencies wés
sufficient to invalidate the assessment relating to tax
years 2012 and 2013.

As discussed above, the audit was fundamentally soﬁnd
‘and the: Board could discein no infirmity that - might
unéermine the validity of the assessment. The appgllant’s
latter argument, in subport‘of which he offered norlegal
precedent, was alsolunpersuasive. No evidence in the record
indicated that the appellant was or could‘ have been
prejudiced by the absence of a handwwritteﬁ signature on
the Notifications or other coirespondence wi£h. the DOR.
Fufther, the Board is aware of no statutory or regulatory

requirement mandating the signatures demanded by the
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appellant. Indeed, applicable regulations undermine this
assertion. .

Pursuanf to 830 C.M.R.éZC.S?l, the CommissionerA may
'publiéh certain “Public Written ‘Statements” upon which
taxpayers may rely for a variety .of purposes. This same
regulation describes specific “materials that are not
Public Writtén Statements,” which include “Other Written
Materials.” 830 C.M.R. _62C.25.l(10}(c).7 These materials,
which iﬁclude the Taxpayer’s Bill of Rights cited by the
appellant as mandating signed correspondence, .“ordinarily

provide information" and “do not supersede, alter or
otherwise affect provisioné of the Massachusetts General
Laws, Massachusetts regplations, Depaitment Rulings or any
. other sources of the law.” 830 C.M.R. 62C.25.1(10) (c) (2).
Moreovér, Other Written Matérials fﬁay not be relied upon,
used or cited as precedent in the disposition of cases.”
Id. With this regulation in mind and absent precedent
‘indicéting a different result or 9©Dprejudice to the

appellant, the Board rejected the appellant’s argument.
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On the basis of its findings and rulings, the Board
found and ruled that the Lakes were not entitled to the
contested expense deductions for the tax years at issue and

issued decisions in favor of the appeliee.

APPELLATE TAX BOARD . -

b1

/Thomas W. H??ﬁond//Jr Chairman

By:

A true copy,

Attest:

c15¢ﬁ of the Board

fé%ﬁ% .
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